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SUMMARY

This document is submitted by the staff representatives via the President of the European
Patent Office, in accordance with Article 9 (2.2) (b) of the Administrative Council's rules of
procedure (see CA/D 8/06).

The EPO does not meet the definition of a GBE as defined by the IPSAS, because it only
meets three out of five required criteria. The EPO is therefore a public entity and shall
apply IPSAS.

Applying IPSAS for the EPO would lead to the recognition of a receivable for future
national renewal fees, thereby substantially increasing the assets and reduce the currently
negative net assets/equity position.

Although the EPO has a budget implementation statement, its budget report is not fully in
compliance with IPSAS because an immediate comparability of budgets and financial
statement is not possible. The adoption of IPSAS would therefore increase transparency
and comparability of the EPO's financial situation thereby providing a consistent basis for
decision making needs.
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The IFRS based accounting model the EPO is largely identical to IPSAS. A transition to
IPSAS would therefore just require an adoption of the specific public sector elements of
IPSAS.
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1

Management summary

The Staff Representation of the European Patent Office (SR-EPO) contracted the Insti-
tute of Public Management at Zurich University of Applied Sciences (IPM-ZUAS) in order
to examine the financial reporting framework of the European Patent Office (EPO). The
issues to be examined are all in the area of the so-called Differential Accounting, i.e.
about the question whether or not sector specific accounting standards and principles
are more feasible than the generally accepted principles in the private sector.

The European Patent Organisation has a public character and therefore the question is
raised whether the EPO should apply the International Public Sector Accounting Stan-
dards (IPSAS) instead of the currently applied International Financial Reporting Standard
(IFRS). The Scope of IPSAS is defined in Preface 12 and the issue to be examined in
the context of the EPO is whether the EPO can be regarded as a Government Business
Enterprise (GBE) or not. IPSAS excludes GBEs from its scope and mandates them to
adopt private sector standards, namely IFRS?. IPSAS specifies five criterions, which all
need to be met to lead to the conclusion that the entity is a GBE.® The EPO does not
meet the definition of a GBE as defined by the IPSAS, because it only meets three out of
five required criterions. The EPO is therefore a public entity and shall apply IPSAS.

Unlike IFRS, IPSAS differentiate between exchange and non-exchange revenues, which
lead to different accounting treatment. This distinction is necessary because public enti-
ties have exchange transactions (delivery goods and services in exchange of revenue)
as well as non-exchange transactions in the form of taxes and transfers between public
sector entities (no services or goods in exchange for revenue). The EPO knows an array
of different revenues and financing transactions, which are examined in this study with
the exception of other revenue and income.”

First, the procedural fees related to specific activities (among others fees for search and
examination) should be qualified as revenue from exchange transactions since the EPO
receives a compensation (fee) for rendering a specific service. These kinds of revenues
shall be recognized by reference to the stage of completion of the transaction at the re-
porting date.

The categorization of a second types of fees considered is less clear. The procedural
fees related to the period of the patent granting process (designation fees and renewal
fees for patent applications) have elements of an exchange and non-exchange transac-
tion. On the one hand the patent applicants are the counterpart of the transaction and on
the other hand it is the Contracting States, and not the EPO which need to provide the
necessary legislation to protect European patents. However, regardless of the classifica-
tion as exchange or non-exchange, the appropriate accounting treatment is to recognize
designation and pre-grant renewal fees upon invoicing.

Thirdly, the EPO's share of the national renewal fees (further referred to as "national re-
newal fees") is owed and paid by the Contracting States because each Contracting State
is paying in its own right and not on behalf of the patent holders. In addition, it's the con-
tracting state guaranteeing the protection of the patents/inventions. These two elements
indicate that the national renewal fees are transfer payments from the Contracting States
to the EPO and therefore non-exchange transactions. In the case of the EPO this would
lead to the recognition of a receivable for future national renewal fees, which would sub-
stantially increase the assets and reduce the currently negative net assets/equity posi-

! For accounting and reporting purposes the European Patent Office is identical
with the European Patent Organisation, as they are an economic entity.

% IPSAS Preface 12, IPSAS 1.5, 1.12

*IPSAS 1.7

* Notes 3 and 5 of the Income Statement 2008
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tion. This effect would according to Note 4 of the financial statement indeed be large
enough to turn the net assets/equity position into positive figures. National renewal fees
compensate the EPO for the work in the patent granting process and therefore would,
under IPSAS, be recognised as an income in the accounting period, in which the work is
performed. This is opposed to the current practice, where the national renewal fees are
only accounted as an income when they are actually received. Since the actually re-
ceived renewal fees correspond to the granted patents when the EPO was much smaller,
the way of recognising under IPSAS would better reflect the actual operational perform-
ance of the EPO.

Regarding the national renewal fees an additional issue is to be considered. This kind of
fee is paid in local currency and is subject to currency volatility. IPSAS requires that such
a gain or loss arsing form a change in the fair value of an asset shall be recognized in
the surplus or deficit. Currency volatility therefore cannot be avoided. A self-insurance
scheme defining an earmarked position within net assets/equity could counterbalance
the volatility in the income statement.

Budget reporting is important in the public realm and that is the reason why the IPSAS-
Board has adopted IPSAS 24 which has no counterpart in IFRS. Although the EPO has a
budget implementation statement, its budget report is not fully in compliance with IPSAS
24 because an immediate comparability of budgets and financial statement is not possi-
ble. The adoption of IPSAS 24 would therefore increase transparency and comparability.

Apart from IPSAS 24 (Budget) and IPSAS 23 (Non-exchange transactions), there are no
other major differences between IPSAS and IFRS. Therefore a transition from IFRS to
IPSAS would be achievable relatively easily for the EPO.

Institute of Public Management Page 4 of 19
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2 Scope of the study

The Staff Representation of the European Patent Office (SR-EPO) contracted the Insti-
tute of Public Management at Zurich University of Applied Sciences (IPM-ZUAS) in order
to examine the financial reporting framework of the European Patent Office (EPO). The
issues to be examined are all in the area of the so-called Differential Accounting, i.e.
about the question whether or not sector specific accounting standards and principles
are more feasible than the generally accepted principles in the private sector. Differential
Accounting theory argues that governments and international organizations feature some
transactions, which are in their economic substance sufficiently different from private
sector transactions to make different accounting principles more feasible than the adop-
tion of private principles. As the examination of Differential Accounting is based on trans-
actions, this study will examine relevant transactions in order to determine the appropri-
ate accounting standards and principles for the EPO.

The relevant transactions, which are examined closely hereafter, are mainly revenue or
financing transactions. The study examines which is the economic substance of main
revenues of the EPO, as well as the financial flows between the Contracting States and
the EPO. As there is an array of different revenue and financing transactions, the exami-
nation of the various transactions is likely to have a mixed result. The authors of the
study will base their conclusion and recommendation on professional judgement, as ac-
counting and reporting principles leave a certain amount of professional discretion.

Besides revenue transactions, Budget Reporting will be the second area which is exam-
ined by this study. Budgeting is genuinely different between private and public sector en-
tities and therefore an important indicator for Differential Accounting. Public sector enti-
ties generally use their budgets predominantly as authorization procedures, while private
sector entities also heavily use them for targeting and incentive schemes. This signifi-
cantly influences the reporting about budget implementation.

The study is, however, not following a purely conceptual approach. It is reflecting the
relevant generally accepted accounting standards, the International Financial Reporting
Standards (IFRS) and the International Public Sector Accounting Standards (IPSAS).
The EPO is currently presenting its financial reports in accordance with IFRS; however,
Differential Accounting could possibly lead to the conclusion that IPSAS might be more
appropriate for the EPO. Therefore, the study also examines the impact of a possible
transition to IPSAS.

In the following text, EPO stands for European Patent Organisation and not for European
Patent Office. It is not necessary to distinguish between the European Patent Office and
Organisation in the following study since they are an economic entity and they therefore
produce just one set of financial reports.

Institute of Public Management Page 5 of 19
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3

3.1

Financing and revenues of EPO

Financing of the EPO —is the EPO a Government Business
Enterprise (GBE)?

Differential Accounting, like any other area of academic discussion, does not provide
clear cut answers in this case. Some issues remain controversial, even after years of re-
search. However, one of the widely accepted results is that commercial or business like
entities should rather use private sector standards, even if they are controlled by gov-
ernments. Such entities are commonly referred to as Government Business Enterprises
(GBE).

Following this principle, IPSAS excludes GBEs from its scope and mandates them to
adopt private sector standards, namely IFRS®. Therefore, it shall be examined whether
or not the characteristics of a GBE apply to the EPO. IPSAS® specifies the following cri-
terions, which all need to be met to lead to the conclusion that the entity is a GBE:

(a) [It] is an entity with the power to contract in its own name;
(b) [It] has been assigned the financial and operational authority to carry on a business;

(c) 1] sells goods and services, in the normal course of its business, to other entities at a
profit or full cost recovery;

(d) [It] is not reliant on continuing government funding to be a going concern (other than
purchases of outputs at arm’s length); and

(e) [I] is controlled by a public sector entity.

According to Article 4 and 5 of the European Convention on the Grant of Patents (Euro-
pean Patent Convention; EPC) the criterions (a) and (b) are clearly met. The EPO is an
autonomous entity “with the most extensive legal capacity accorded to legal persons un-
der the national law”. It has the “authority to grant European patents” as their main line of
activity. Whether the activities truly are businesses in the strict sense of the word is ex-
amined in criterions (c) and (d), further down.

The EPO is controlled by the signatory states of the convention (“Contracting State”),
which are acting through a Conference of Ministers and an Administrative Council (Arti-
cles 4 and 4a EPC). The Contracting States are public sector entities; therefore criterion
(e) is also met.

Less clear is the situation of criterions (c) and (d). Article 37 and 38 EPC makes it clear
that EPO is not solely financed by its “own resources”, but by different types of contribu-
tions by the Contracting States (Article 37 b, ¢ and d) as well as borrowing and project
funding by third parties. The term “own resources” is further defined as “income from
fees and other sources” (as well as different types of reserves). National renewal fees,
which will be examined more closely in section 2.2 of this study, are, however, not “own
resources” because they are captured by Article 37 (b) and not by Article 37 (a). Bottom
line, the EPC leaves no doubt that the Contracting States have to make financial contri-
butions in one way or the other. On the other hand, there is no reference to full cost re-
covery, let alone profits.

® |PSAS Preface 12, IPSAS 1.5, 1.12
®IPSAS 1.7
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The analysis of the actual financial situation in the years 2006 to 2008 supports the pre-
liminary conclusions drawn from the assessment of the EPC. Table 1 shows that, al-
though there were no special contributions in order to balance the budget, the “organiza-
tion’s own resources” according to Art. 37 (a) EPC accounted only for about 60 or 75
percent of the revenues, depending on whether financial revenues are included’. The
most important position which is not included in “own resources” are the national renewal
fees according to Article 37(b) which account for more than 20 percent of the total reve-
nues in all three years examined. Therefore there is continuing government funding in
the sense of criterion (d) of the IPSAS GBE definition.

2008 2007 2006
millions EUR  percentage millions EUR percentage millions EUR percentage
Procedural fees 839 55% 747 54% 701 55%
National renewal fees 327 21% 300 22% 281 22%
Other revenue 45 3% 44 3% 37 3%
Other income 21 1% 13 1% 12 1%
Work performed and capitalised 2 0% 2 0% 2 0%
Financial revenue 303 20% 284 20% 244 19%
Total Revenues 1'537 100% 1'390 100% 1277 100%

Source: Financial Statements EPO

Table 1: Sources of revenue EPO

3.2

The actual percentage of procedural fees is even lower and accounts for only about 55
percents of the total revenues. The total cost of the provision of the services is substan-
tially higher than the procedural fees in all three years. This is a strong indication, that
the services are sold at less than full cost recovery and therefore also criterion (c) of the
IPSAS GBE definition is not met.

Bottom line, the EPO does not meet the definition of a GBE as defined in IPSAS,
because it only meets three out of five required criterions. The EPO is a public en-
tity.

In addition, although this is not a mandatory criterion in IPSAS, this conclusion is also
supported by the function of the budget. There is no indication at all, that the budget is
used in the same sense as in a commercial entity, e.qg. as a target for sales. The function
of the budget, namely the authority defined in Article 43(1) of the EPC, is following the
typical pattern of public sector entities®. This typical pattern is also recognized in IPSAS
1.24 and IPSAS 24.

Revenues of the EPO

As discussed in the previous section, the EPO has different sources and types of reve-
nue. These sources and types are stipulated in the EPC. The actual amounts are pre-
sented in the annual financial statements and the notes to these statements. In order to
make a professional judgement about the appropriate accounting treatment, the various
types of revenues have to be analysed based on their economic substance. The analysis
of economic substance examines,

(a) Whether the revenue is from an exchange or non-exchange transaction;

" The EPC remains silent about the classification of financial revenues, but they are
probably included in the term “other sources” in Article 38 (a) and therefore also
in Article 37 (a) EPC.

8 Bergmann (2009) 44
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(b) In which moment the asset is received and the revenue can be recognized,;

(c) Ifitis from an exchange transaction, whether the services are delivered in the same
or a different accounting and reporting period;

(d) Ifitis from a non-exchange transaction, whether there are conditions attached.

This analysis is often referred to as the asset-and-liability-approach® of revenue recogni-
tion and measurement, because it examines assets and liabilities to draw a conclusion
about revenues. It is also important to distinguish recognition and measurement. Recog-
nition is the event in which revenue is captured by the accounting and reporting system,
measurement is the valuation technique applied to calculate the amount presented at the
reporting date.

The asset-and-liability-approach is generally accepted by the accounting profession and
the basis for both IFRS and IPSAS. Both standards define revenue as the inflow of what
is defined as an asset'®. The definition of an asset is generally slightly different in the
IFRS and IPSAS, not only in respect of revenue recognition:

- IFRS: future economic benefits are considered,;
- IPSAS: future economic benefits or service potential are considered.

This difference reflects that public sector assets are valuable, even if they generate non-
economic benefits'’. However, this distinction is not relevant for the EPO as all the reve-
nues are paid with cash or cash equivalent and not by barter.

The distinction between exchange and non-exchange revenues only exists in the public
sector standards, because non-exchange transactions are typical for this sector. Com-
mercial entities typically have exchange revenues, because their economic activity is the
delivery of goods or services in exchange for the revenue. Public entities also have ex-
change transactions, when they deliver goods and services similar to commercial enti-
ties. However, some of their transactions are clearly not related to the delivery of goods
and services. Typical examples include taxes, fines or transfers between public sector
entities. In all these cases, the payees can't claim some kind of goods or services in ex-
change. The payment has to be made because defined circumstances, e.g. residency,
breach of law etc. are met. Transfers between public sector entities are often allocation
measures, e.g. redistribution between affluent and poor communities. In the context of in-
ternational organizations, contributions from members are in most instances classified as
non-exchange™, because it is not related to an exchange of goods and services directly
to the member states. Obviously, there are usually also mechanisms for non-exchange
revenues which should reflect the relative importance or use. Usually, the amount of a
fine is related to the degree of the offence, taxes are related to economic welfare, and
transfers to other public sector entities, including international organizations, may depend
on the population, the number of phone lines or other socio-demographic indicators. This
could lead to the false conclusion, that these are exchange transactions because ser-
vices for the residents or telephone subscribers are purchased. This is, however, not the
case as the resident or the subscriber does not directly receive goods or services from
the international organization.

° Sometimes it is also referred to as ,balance sheet approach®, which is, however,
less precise

1AS 18.7; IPSAS 9.11, 23.12

1 Typical examples are local roads, which usually cannot be sold, cannot be
charged for use but nevertheless are valuable for the local community.

'2 publicly available is the 2008 financial report of the World Food Program (WFP)
which classifies all revenues from member states as non-exchange. A similar
treatment — although with a few exceptions — is envisaged by WHO and PAHO,
as well as other UN organizations. The UN has decided to adopt IPSAS.

Institute of Public Management Page 8 of 19
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The lack of exchange obviously changes the accounting and reporting treatment, as
there is no reciprocal transaction which could be used for the measurement of the reve-
nues. Typically, exchange transactions rendering services are measured based on the
stage of completion of the service®. If a service is provided over several years, the reve-
nues are allocated between the years based on the percentage of completion (PoC).

Non-exchange transactions, per definition, have no completion because there is no ex-
change of defined services which could be completed. They are usually recognised up-
front, once the receiving entity obtains control of the asset'®. If there are conditions,
which could lead to an obligation to return the asset, they are separately recognized as a
liability.

The different accounting treatment of exchange and non-exchange transactions results
in material differences of the amounts presented both in the balance sheet and the in-
come statement. Non-exchange transactions generally increase revenues and assets in
early periods, while exchange transactions spread the asset recognition and thus the
revenues over longer periods of time. In both cases, annual instalments reduce the effect
of measurement.

3.2.1 Analysis of EPO revenues
The analysis of EPO revenues has revealed that there are four basic types of revenues:

€)) Procedural fees related to specific activities of the EPO (e.g. search an exami-
nation fees);

(b) Procedural fees related to the period of the patent grant process (e.g. renewal
fees of pending application and designation fees);

(c) National renewal fees; and
(d) Other revenues and income, including financial revenues.

The basic types generally include various revenue line items defined in the EPC and
presented in the financial statements and notes. However, these line items are similar in
the economic substance and therefore fall into the same category of revenues.

The largest item in the category (d) is financial revenues, but other revenues include pro-
ject funding, rental income and others. Theses revenues and incomes usually arises
from exchange transactions (IPSAS 9), but other specific standards (Financial instru-
ments®®, Leasing®) should also be considered in recognizing and measuring these reve-
nues and incomes. However, a detailed analysis is not conducted here because it is be-
yond the scope of this study.

131AS 18.20; IPSAS 9.19

14 |pSAS 23.76

15 |PSAS 15 und IAS 39; revised IPSASs based on IAS 32, 39 and IFRS 7 effective
01 January 2010

% 1psAs 13
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3.2.1.1 Procedural fees related to specific activities

This type of revenue includes the following line items, as presented in the financial
statements:

(a) Procedural fees for filing and search;

(b) Procedural fees for international searches;

(c) Procedural fees for examination and grant;

(d) Procedural fees for international preliminary examinations;
(e) Procedural fees for opposition, appeal and protest.

First, we need to analyze whether the different procedural fees related to specific activi-
ties are revenue from an exchange or non-exchange transaction. By definition revenue
belongs by definition either in the category of exchange transactions or non-exchange
transactions, but IPSAS 23.11 is aware of transactions where it is not immediately clear
whether they are exchange or non-exchange transactions. In such cases an examination
of the substance of the transactions is necessary.

The scope of IPSAS 9 (Revenue from exchange transactions) encompasses rendering
services, the sale of goods and the use by others of entity assets yielding interest, royal-
ties and dividends. IPSAS 9.11 defines exchange transactions more specifically as
transactions in which one entity receives assets or services, or has liabilities extin-
guished, and directly gives approximately equal value (primarily in the form of cash,
goods, services, or use of assets) to another entity in exchange.

In the financial statement the fees are classified according to the different kinds of activi-
ties, for examples filling, research or examinations. These activities can be qualified as
services according to IPSAS 9, for which the EPO claims compensation in the form of
fees. The conditions of IPSAS 9.11 are met since the EPO receives fees (increases the
assets) and in exchange the EPO renders services (value) to the applicant. However,
one may argue that the applicant doesn’t receive an equal value for the paid fees. In this
context, it needs to be clarified that equal value doesn’t mean equal cost. If equal cost
were a condition for an exchange transaction, the qualification of the procedural fees as
an exchange transaction would not be that clear, since the income balances the ex-
penses in average after around eight years maintenance time. The criterion in IPSAS 9,
however, is clearly equal value. This is fulfilled because one can assume that the benefit
(or value) of a potential patent is at least equal to the amount of the procedural fees.
Otherwise the applicant for a patent would not be willing to pay the fees. This is typical
for exchange transactions.

Furthermore the appendix of IPSAS 9 lists several examples of services which can be
regarded as exchange transaction, for examples admission fees, initiation and entrance
fees, science and technology research and processing court cases. Firstly, among the
examples there are several types of fees, which reinforce the argument that fees should
generally be qualified as revenue form exchange transaction. Second, the processing
fees for court cases (example 4) are similar to the service of the EPO concerning the
term “equal value”. A complainant is willing to pay the process of court cases even
though the outcome of the process is unknown. In the best case her/his expenses are
compensated and the claim(s) rewarded, whereas in the worst case the complainant will
only incur expenses.

In conclusion, the procedural fees of the EPO should be qualified as revenue from
exchange transactions and more precisely as revenue from rendering of services
according to IPSAS 9.23.

Institute of Public Management Page 10 of 19
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In the second step of the analyses we need to determine in which moment the asset is
received and the revenue can be recognized. The following exhibit shows the moments
of the inflows of the fees and delivering the services.
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Exhibit 1: Fees and services of the EPO (Source: SR-EPO)

IPSAS 23.19 stipulates that the revenue associated with the transactions should be rec-
ognized by reference to the stage of completion of the transaction at the reporting date,
which “is referred to as the percentage of completion method” (PoC-Method). Under this
method, revenue is recognized in the reporting period in which the services are ren-
dered.”"” As the figure above shows, the inflow of the fees and the rendering of the ser-
vices do not occur in the same reporting period, therefore the procedural fees should be
recognized as revenue in the statement of financial position over the period during which
the service is performed. Further, the PoC-Method entails recognition in the statement of
financial position under the position “Prepayments”.

3.2.1.2 Procedural fees related to period of the patent grant proc-
ess

This type of revenue includes the designation and renewal fees for patent application. As
already mentioned in chapter 3.2.1.1, revenue belongs by definition either in the category
of exchange transactions or non-exchange transactions. Two elements determine
whether the fees are an exchange or non-exchange transaction. The first element of the
analysis examines the counterpart of the transaction. The name of the fees clearly indi-
cates that the counterparts of the transactions are the patent applicants. The immediate
relationship between the EPO and the applicant paying the fee indicate exchange nature.

The second element of the analysis is the nature of the service in return. While the des-
ignation fee could be seen as service similar to the filing service, which we classified as
exchange in the previous section, we come to the conclusion that it is rather related to
the number of Contracting States which will eventually protect the invention (retrospec-
tively) if the patent is granted. We therefore examine them together with the pre-grant re-

7 1pPSAS 9.20
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newal fees. Pre-grant renewal fees are not directly tied to an activity such as search or
examination. The service rendered is the maintenance of the legal status of the applica-
tion and, eventually, once the patent is granted, a retrospective protection of the inven-
tion in the period covered by the pre-grant renewal fee. As we will extensively examine in
the next chapter, the legal protection of the invention is granted by the designated Con-
tracting States and therefore it can’'t be regarded as an exchange transaction between
the EPO and the patent applicant according to the second element.

The analysis leads to a contradictory result: one element standing for an exchange
transactions, whereas the other standing for a non-exchange transaction.

However, regardless of the type of transaction, pre-grant renewal fees are due annually,
as long as the application process takes. The total amount of pre-grant renewal fees
therefore can't be estimated in advance. If they are recognised annually, when they are
invoiced, this is the appropriate treatment both for exchange and non-exchange reve-
nues. For exchange transactions it is appropriate, because it is a fairly good proxy for the
percentage of completion (PoC). For non-exchange transactions it is also appropriate,
because the EPO only controls the asset (i.e. receivable) once the invoice is issued. If
the application process terminates any earlier, there is no control of the asset. Recogni-
tion upon invoicing is the appropriate treatment.

For designation fees, there could possibly be a small difference whether they are ex-
change and non-exchange. Because the amount concerned is relatively small, the differ-
ence would be not material. The recognition at the moment of invoicing appears accept-
able in this sense.

Bottom line, procedural fees related to the period should be recognized as reve-
nue when they are invoiced, regardless whether they are exchange or non-
exchange transactions.

3.2.13 National renewal fees

This type of revenues includes the EPO’s share of the national renewal fees: “Each Con-
tracting State shall pay to the organisation in respect of each renewal fee received for a
European patent in that State an amount equal to a proportion of that fee."®

In analyzing whether the national renewal fee is an exchange or non-exchange transac-
tion, the economic substance of the transaction between EPO and National Patent Of-
fices (NPO) is crucial. The first element of this analysis examines the counterparty of the
transaction. Unlike the procedural fees this type of revenue is owed and paid by the Con-
tracting States rather than directly by the applicants/patent holders. The wording of Arti-
cle 39 (1) EPC makes it clear that the Contracting State is paying in its own right and not
on behalf of the patent holder. Obviously, the measurement is normally based on the re-
newal fees collected by the Contracting States, but there are minimum amounts accord-
ing to the second sentence of Article 39 (1) EPC. In the decision CA/D 3/97 the Adminis-
trative Council defined these minimum amounts “at 15% of the average of the renewal
fees of all contracting states”. By referencing the minimum amount to the fees of the col-
lections from the other states, and not, for instance to the number of European patents in
the respective state, it becomes clear that this is a contribution from the Contracting
States and not from patent holders. These measurement principles are typical for mod-
ern transfer systems. Such systems usually measure the transfer amount with some kind
of “cost-by-cause” principle, instead of more static measures. However, it's still a transfer
and not a price charged for the delivery of services.

This leads to the second element of the analysis, the service in return. For this, the na-
ture of European patents needs to be examined. Article 2 and 3 EPC make it clear at the

'8 Article 39 (1) EPC
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very beginning of the convention that European patents are only effective in those states
in which they are requested. This process is called Designation and governed by Article
79 EPC. The invention is only protected in those states which are designated and the
designation fee is paid for. The service in exchange for a European patent is therefore
dependent on the designation. In fact, it's the Contracting States, and not the EPO,
which need to provide the necessary legislation to protect European patents. The EPO is
only providing a single uniform process for the granting of patents, not for the enforce-
ment of legal protection of patents. Legal protection is provided by the Contracting
States. Therefore, once the patent is granted, the immediate relationship between the
applicant and EPO comes to an end". This is another argument against exchange in fa-
vour of non-exchange nature of the transaction. In fact, this case is identical in economic
substance with Example 10 of IPSAS 23.

National renewal fees compensate the EPO for the work in the patent granting process
and therefore would, under IPSAS, be recognised as an income in the accounting period,
in which the work is performed. This is opposed to the current practice, where the na-
tional renewal fees are only accounted as an income when they are actually received.
Since the actually received renewal fees correspond to the granted patents when the
EPO was much smaller, the way of recognising under IPSAS would better reflect the ac-
tual operational performance of the EPO.

Bottom lines, the National Renewal Fees are payments for non-exchange transac-
tions.

As discussed in section 3.2, the accounting and reporting treatment of non-exchange
transactions is different from the current treatment, which would be appropriate for ex-
change transactions®™. According to IPSAS 23.12, 23.44 and 23.76 the recognition of a
non-exchange revenue is based on the inflow of an asset’. An asset shall be recog-
nised, if there are probable future economic benefits obtained or controlled by a particu-
lar entity as a result of past transactions or events. As for the controlling of the resources,
IPSAS states that:

“an announcement of an intention to transfer resources to a public entity is not of itself
sufficient to identify resources as controlled by a recipient [...] the entity will need to es-
tablish enforceability of its control of resources before it can recognize an asset. If an
entity does not have an enforceable claim to resources, it cannot exclude or regulate
the transfer's access to those resources.””

Unlike national public entities, international organisations cannot claim juridically the debt
owed and therefore an international organisation would never be able to fulfil the en-
forceability clause, if it was limited to juridical procedures. However, there are political
mechanisms which enforce treaties such as the EPC. Such forms of enforcement are
equally captured by IPSAS 23.33. An other aspect of the term controlling is that IPSAS is
based on the principle of “de lege lata”, which means that laws, regulations or other bind-
ing arrangements as they exist are decisive in order to determine if an entity controls the
inflows of resources. In the context of EPO it means that the EPO controls the inflow of
resources (renewal fees), even though the member state can change the amount of the
renewal fees in the future.

There is an asset, a receivable, based on the national renewal fees for patents granted in
the past. The asset and the corresponding revenue are initially measured at fair value,

!9 Unless in cases of opposition, limitations and appeals procedures

% It is also appropriate under IAS, which do not distinguish exchange and non-
exchange transactions.

L Except to the extent of a corresponding liability arising from a condition. However,
there is no evidence of conditions in this case and therefore such liabilities are
not examined any further.

2 |PSAS 23.33
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namely in the case the asset is a receivable (IPSAS 23.42, 23.48 and specifically for re-
ceivables 23.83). Fair value is defined as the amount for which an asset, i.e. a receiv-
able, “could be exchanged between knowledgeable, willing parties in an arm’s length
transaction” (IPSAS 9.11); however, the preparer has to define the appropriate account-
ing policy (IPSAS 23.83). In this case, where the receivable lasts for many years, an ac-
tuarial estimate which reflects the life expectancy of the patents as well as the time value
of the money appears adequate. This might in fact be the same estimate currently used
for the disclosure in the notes of EPO’s financial statements (Note 4).

Under IPSAS the actuarial estimate of the net present value of the future National
Renewal fees needs to be recognized as arevenue and an asset once the patent is
granted, while it is only disclosed under the current accounting policies.

3.3 Volatility of financial statements

The national renewal fees are paid in local currency and are subject to currency volatil-
ities. Also other factors like economic growth, applied discount rate etc. introduce volatil-
ity. Since the expected amount of future national renewal fees is very high compared to
the balance sheet and the income, small volatility already has an impact on the financial
result of EPO. What kind of solutions does IPSAS provide?

According to IPSAS 4.32 exchange differences arising on the settlement of monetary
items or on translating monetary items at rates different from those at which they were
translated on initial recognition during the period or in previous financial statement shall
be recognized in surplus or deficit in the period in which they arise. In addition, IPSAS
9.10 refers to IAS 39 in the cases of revenues arising from changes in the fair values of
financial assets: A gain or loss arising from a change in fair value of financial asset shall
be recognized in profit or loss.?® Both standards lead to the same result by recognizing
the differences in profit or loss.

Volatility cannot be avoided and gains/losses from currency fluctuations shall be
recognized in surplus or deficit.

Although there is no explicit solution in IPSAS, a so called self-insurance scheme for cur-
rency volatility could be envisaged. The self-insurance balances currency volatility
through net assets/equity. Gains from currency fluctuations could be used to build up an
earmarked position within net assets/equity, which could be used up to cover losses from
currency fluctuations. However, the creation of such an earmarked position requires a
change of the Financial Regulations.

% |AS 39.55 et seqq.
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4

4.1

Impact of a change from IFRS to IPSAS

Distinction between IFRS and IPSAS

IPSAS is converged with International Financial Reporting Standards (IFRSs) by adopt-
ing them to a public sector context when appropriate. The IPSAS-Board has been at-
tempting, wherever possible, to maintain the accounting treatment and original text of the
IFRSs unless there is a significant public sector issue which warrants a departure and
deals with public sector financial reporting issues that are not dealt with in existing
IFRSs.?* The following exhibit shows that all IPSAS, with the exception of the autono-
mous IPSAS 22, 23 and 24, are based on corresponding IAS.

Sources of IPSAS

IPSAS 1 IAS 1 IPSAS 14 IAS 10
IPSAS 2 IAS 7 IPSAS 15 IAS 32
IPSAS 3 IAS 8 IPSAS 16 IAS 40
IPSAS 4 IAS 21 IPSAS 17 IAS 16
IPSAS 5 IAS 23 IPSAS 18 IAS 14
IPSAS 6 IAS 27 IPSAS 19 IAS 37
IPSAS 7 IAS 28 IPSAS 20 IAS 24
IPSAS 8 IAS 31 IPSAS 21 IAS 36
IPSAS 9 IAS 18 IPSAS 22 -

IPSAS 10 IAS 29 IPSAS 23 -

IPSAS 11 IAS 11 IPSAS 24 -

IPSAS 12 IAS 2 IPSAS 25 IAS 19
IPSAS 13 IAS 17 IPSAS 26 IAS 36

Exhibit 2: IPSAS — IFRS concurrence table

The main differences between IPSAS and the corresponding IAS are listed at the end of
each IPSAS. The differences often originate in different terminology and definition but
there are other material differences. One of them — which is relevant for the EPO — is the
different discount rate for the actuarial assessment of a postemployment benefit obliga-

tion:25

“IAS 19 requires entities to apply a discount rate based on yields on high quality corporate
bonds consistent with the currency and estimated term of the postemployment benefit ob-
ligations. The requirement in IPSAS 25 is that entities apply a rate that reflects the time
value of money. IPSAS 25 also contains a reciuirement that entities disclose the basis on
which the discount rate has been determined.”®

The provision for the postemployment benefit obligation needs to be calculated annually;
therefore no additional cost would arise from this difference. At this point, no statement
can be made on the monetary effect of such a change.

Apart from the differences which stem from divergences from IFRS/IAS, the main differ-
ences lay unquestionably in the autonomous IPSAS 22, 23 and 24. IPSAS 23 (Revenue
form non-exchange transactions) was already addressed in chapter 3.2.1.3 and the main
impact — as was shown - would be in recognizing the national renewal fees as an asset.
IPSAS 22 establishes requirements for governments which elect to disclose information
about the general government sector (GGS). IPSAS 22 is therefore not relevant for the

24 |PSAS Preface 18
% |pPSAS 25.91
% |PSAS 25 Comparison with IAS 19
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4.2

4.3

EPO. For that reason, IPSAS 24 remains to be analyzed in order to assess the impact of
a change from IFRS to IPSAS. This analysis will be conducted in the next chapter.

Budget Reporting according to IPSAS

Unlike in private sector enterprises, the budget in the public sector is not only a tool to
deploy strategic plans, but also part of a formal, legal authorisation of any expenditure. In
many countries the budget is called a new law and is approved in the very same way as
a new law, in order to reflect this status.?” The IPSAS-Board emphasized the importance
of budgeting in the public sector by adopting IPSAS 24 (Presentation of budget informa-
tion in financial statements), which has no counterpart in IFRS.

Budget is also a core element in the EPC since it is the main part of its EPC Chapter V
“Financial provisions”. The relevance of budgeting has encouraged our conclusion of
chapter 3.1 that the EPO should not be classified as a government business enterprise.

IPSAS 24.14 requires the following:

[...] “an entity shall present a comparison of the budget amounts for which it is held pub-
licly accountable and actual amounts either as a separate additional financial statement or
as additional budget columns in the financial statements currently presented in accor-
dance with IPSASs. The comparison of budget and actual amounts shall present sepa-
rately for each level of legislative oversight:

(a) The original and final budget amounts;

(b) The actual amounts on a comparable basis; and

(c) By way of note disclosure, an explanation of material differences between the budget
for which the entity is held publicly accountable and actual amounts, unless such explana-
tion is included in other public documents issued in conjunction with the financial state-
ments and a cross reference to those documents is made in the notes.”

According to Article 69 of the Financial Regulations, the financial statement relating to
the annual accounts shall compromise financial statement, budget implementation state-
ment and analysis of operating income and expenditure structure. The EPO has also de-
cided to publish a separate financial statement comparing the budget with the actual
amounts, which is conforming to IPSAS 24.14. The budget implementation statement ex-
tensively shows the comparison between original and final budget as required by IPSAS
24.14 lit. (a). It also includes explanations of material differences between the budget
and actual amounts and therefore is in compliance with lit. (c). However, the actual com-
parison is not in compliance with IPSAS, since the EPO currently presents the financial
statement and the separate budget comparison in totally different formats with totals not
adding up to the same amounts as in the financial statement. In addition, an appropriate
level of aggregations is lacking in the budget implementation statement®, which is rele-
vant to the decision making needs of the users.”

By adopting IPSAS 24, transparency and comparability of the financial reporting
would be enhanced substantially.

Transition from IFRS to IPSAS

As we have shown, IPSAS differs from IFRS mainly in the field of budget reporting and
revenue from non-exchange transactions (Taxes and Transfers). The IPSAS-Board has
introduced these two standards because reporting and transfers represent specific public

" Bergmann (2009). p. 8
2 |PSAS 24.25
29 |PSAS 24.26
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sector needs. Reporting and transfers are likewise relevant to the EPO and therefore it is
appropriate for the EPO to apply IPSAS instead of IFRS. In case of the EPO this would
lead to the recognition of a receivable for future national renewal fees, which would sub-
stantially increase the assets and reduce the currently negative net assets/equity posi-
tion. This effect would probably be large enough to make the net assets/equity position
positive.

The other main effect is the immediate comparability of budgets and financial statements
due to the IPSAS specific requirements on budget reporting. This reflects the importance
of budgets in the public sector, which is a distinctive characteristic of the private sector.

Bottom line, the accounting issues of the EPO with its public sector characteris-
tics is better addressed with IPSAS. IPSAS reflects specific characteristics such
as non-exchange transactions, while maintaining the well known and widely ac-
cepted IFRS/IAS guidance where there is no public sector specific reason to de-
part from IFRS/IAS.

IPSAS is based on IFRS and therefore a transition from IFRS to IPSAS wouldn’t be very
painful respectively wouldn’t be an expensive project. Many other reform projects of im-
plementing IPSAS — at sub-national, national level or by international organisation — were
far more vast since their prior accounting model was based an cash accounting. There is
no huge step to be made from cash based accounting to accrual based accounting in the
case of the EPO. Most transitional work is probably needed to harmonize budgeting and
accounting and in reviewing the revues.

Bottom line, with its IFRS based accounting model the EPO has an excellent start-
ing situation that is very close to IPSAS and therefore just needs to adopt to the
specific public sector elements of IPSAS.
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5 Conclusion

An adoption of IPSAS is recommended because the EPO does not meet the definition of
a GBE as defined in IPSAS 1.7 and therefore is within the scope of IPSAS. In this way
the accounting model of the EPO would profit from the specific public sector solution of
IPSAS.

IPSAS differentiate exchange (IPSAS 9) from non-exchange transactions (IPSAS 23).
IFRS doesn’t know the category of non-exchange transactions and as a consequence,
recognition and measurement of revenue should be reviewed based on the IPSAS’s di-
chotomy of exchange and non-exchange transactions. This would allow the recognition
of an actuarial estimate of discounted future national renewal fees.

Budget reporting of the EPO has to be in compliance with IPSAS 24 which enhances the
quality of budget reporting to the public sector needs.

Apart from the adoption of the autonomous IPSAS 24 and IPSAS 9 most of the work
done for the adoption of the IFRS remains untouched. For this very reason, the transition
from IFRS to IPSAS should not be too demanding or resource consuming.
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